I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

WLLI AM HOMRD FOANLER PLAI NTI FF
VS. No. 1:93cv316-D-D
LEGGETT & PLATT, | NC.

d/ b/a LEGGEETT & PLATT

- TUPELO FI BERS Dl VI SI ON DEFENDANT

MVEMORANDUM OPI NI ON

This matter is before the undersigned on the notion of the
plaintiff WIlIliamHoward Fow er to remand this cause to the County
Court of Lee County, Mssissippi. Finding the notion well taken,
this court acknow edges that it has no subject matter jurisdiction
over the matter at bar. Therefore, the plaintiff's nmotion to
remand this cause to the County Court of Lee County, M ssissippi is
gr ant ed.

DI SCUSSI ON

This wongful discharge action was originally filed in the
County Court of Lee County, M ssissippi on Septenmber 9, 1993. 1In
hi s amended conplaint filed in the County court on Septenber 23,
1993, the plaintiff prayed for "actual and punitive danages in an
anount to be determ ned by a jury, but | ess than $50, 000. 00 and for

reasonabl e attorney's fees."! Def endant Leggett & Platt renoved

! The jurisdiction of a county court in Mssissippi is
"jurisdiction concurrent with the circuit and chancery courts in
all matters of law and equity wherein the anmount of the thing in
controversy shall not exceed, exclusive of costs and interests
the sumof fifty thousand dollars ($50,000.00) . . ." Mss. Code
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this action to this court on October 25, 1993. Plaintiff filed
the notion to remand presently before this court on June 13, 1994.

Def endant first opposes this notion by noting that the
plaintiff filed it nore than seven nonths after the notice of
removal . A nmotion to remand based upon defects in the renova
procedure nust be nade within thirty days after the filing of the
notice of renoval. 28 U S.C. 8§ 1447(c). However, this court is
required to remand any action over which it has no subject matter

jurisdiction at any time before final judgnent. Buchner v.

FE.D.1.C, 981 F.2d 816, 819 (5th Gr. 1993); 28 U S.C. § 1447.

An objection to the subject matter jurisdiction of this court may
be raised by any party at any tinme in the course of these
proceedi ngs, and may even be raised by the court sua sponte. See

Mall v. Atlantic Financial Federal, 127 F.R D. 107 (WD. Pa. 1989);

d aziers, dass Wrkers of Jacksonville v. Florida d ass and M rror

of Jacksonville, 409 F. Supp. 225, 226 (MD. Fla. 1976); 28 U. S.C

8 1447. This court nust now address its jurisdiction over this
action.

No federal question jurisdiction has been asserted by the
parties. The matter in dispute is whether this case satisfies the
requirenents of federal law to allow for the application of
diversity jurisdiction pursuant to 28 US C 8§ 1332. The

argunents of counsel center not around the diversity of the

Ann.  § 9-9-21 (1972).



parties, but rather the jurisdictional anmount invol ved. I n order
to invoke diversity jurisdiction, one requirenent is that the
anount in controversy be in excess of $50, 000. 00.

The determ nation that nust be nmade is whether this court
woul d have had original jurisdiction to hear this action if the

case had been filed here i nstead of state court. Gubbs v. General

Electric Credit Corp., 405 U.S. 699, 702, 92 S. . 1344, 1347, 31

L. Ed. 2d 612 (1972); 28 U.S.C. 8§ 1332. To determ ne whether this
jurisdiction existed, "the general federal rule has |ong been to
deci de what the anount in controversy is fromthe conplaint itself,
unless it appears or is in sone way shown that the anount stated in

the conplaint is not claimed '"in good faith.'"™ Horton v. Liberty

Mut ual | nsurance Conpany, 367 U.S. 348, 353, 81 S.Ct. 1570, 1573,

6 L.Ed.2d 890 (1961).

Since in the present case plaintiff argues that he has pl ead
an anount below the jurisdictional anbunt, it is the defendant, as
the party asserting federal jurisdiction, who bears the burden of
showing that the plaintiff acted in bad faith in asserting his

claim Asoci aci on Naci onal De Pescadores v. Dow Quim ca, 988 F.2d

559, 563 (5th Cr. 1993). Defendant contends that this court need
not remand this cause unless it appears to a |legal certainty that
the plaintiff would recover | ess than $50, 000. 00 fromt he def endant

inthis action. St. Paul Mercury Indemity Co. v. Red Cab Co., 303

U S 283, 289, 58 SS . 586, 590, 82 L.Ed. 845 (1938). However,



this standard was applied in St. Paul to a plaintiff who opposed
remand and asserted federal jurisdiction, and thus bore the burden
of proof. In this case, the defendant has the burden of proof.
The specifics of the extent of the burden borne by the defendant in
this case are uncertain in the Fifth Crcuit? but in the case at
hand, this uncertainty does not prevent a finding by the court in
this matter. Regardless of the degree to which the defendant nust
prove the matter, it nust prove that the anount of the plaintiff's
claim is in excess of the threshold jurisdictional anount.
Furthernore, a plaintiff such as M. Fower may avoid federal
diversity jurisdiction nerely by pleading damages below the
jurisdictional amount, and wai ving his claimto any greater anount.

St. Paul Mercury Indemity Co. v. Red Cab Co., 303 U. S. at 289, 58

S.C. at 590; See 14A C. Wight & AL MIller, Federal Practice and

Procedure § 3275, p.418-419 (2d ed. 1985). The M ssi ssippi Rul es

2 The Fifth Crcuit did resolve this issue at one point,
choosing to place a heavy burden upon the defendant. Kliebert v.
Upj ohn Co., 915 F.2d 142, 146 (5th Cr. 1990) ("To establish
plaintiff's bad faith and sustain federal court jurisdiction in
this case we hold, therefore, that the defendants [are] required
to establish that the plaintiff would, if successful, recover at
| east the mninmum jurisdictional anount.") |In contrast, Judge
Jolly opined in his dissent that a better standard woul d be one
where the defendant need only show that the plaintiff's claimwas
probably in excess of the jurisdictional anount. Kliebert, 915
F.2d at 147. However, this decision does not bind this court as
precedential authority, in that the decision was | ater vacated by
the Fifth Crcuit. Kliebert v. Upjohn Co., 923 F.2d 47, 47 (5th
Cir. 1991). The case was later settled by the parties, and the
court never readdressed the issue. Kliebert v. Upjohn Co., 947
F.2d 736, 737 (5th Gr. 1991).




of Gvil Procedure prohibit a party from recovering any anount
beyond that which has been plead. Mss. R CGCv. P. 54(c). A
federal court cannot exercise jurisdiction in such a case, because
it is legally certain that the plaintiff cannot recover nore than
t he amount that he has plead.?

In the instant case, M. Fow er plead for "actual and punitive
damages in an anount to be determned by a jury, but less than
$50,000.00 . . ." By pleading in such a nmanner, he has expressly
wai ved any recovery for actual or punitive damages in excess of the
jurisdictional amunt required to establish diversity jurisdiction
in this court. Therefore, it is legally certain that he cannot
recover sufficient actual or punitive danages to neet the necessary
jurisdictional anount. However, defendant properly points out
that the claim for attorney's fees is not limted by the "less
t han" | anguage of the conplaint. Because of this, the defendant
argues, the amount of the plaintiff's recovery would "easily exceed
t he $50,000.00 [imt."

It istruethat aclaimfor attorney's fees may be included in

the calculation of the jurisdictional anount. Foret v. Southern

Farm Bureau Life Ins. Co., 918 F.2d 534, 537 (5th Cir. 1990);

® It is true that under Mssissippi law, a party may anend
his conplaint to conformto the judgnent rendered by the court.
However, this court is of the opinion that the type of waiver
undertaken by the plaintiff to avoid diversity jurisdiction would
al so constitute a waiver of any amendnents to his conplaint to
i ncrease recovery over the jurisdictional anount.
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G aham v. Henegar, 640 F.2d 732, 735 (5th G r. 1981). The next

determ nation that would normally need to be made is whether the
claimfor attorney's fees is a valid one under M ssissippi |aw
See Foret, 918 F. 2d at 537. However, in this case, the court need
not go quite that far. The defendant asserts that the total
recovery to which the plaintiff would be entitled should he recover
exceeds $50, 000. 00. However, the defendant provides no facts in
support of this contention. Al that is before the court on this
point is the defendant's speculation and conjecture. The
plaintiff on the other hand has submtted to this court an
affidavit explaining the nature of his claim and this court may

properly consider it. Asoci acion, 988 F.2d at 565 (noting that

pl ai nti ff cannot change damage request to defeat renoval but nay be
permtted to clarify it). The defendant has not challenged this
affidavit, and has offered insufficient facts to establish that the
plaintiff would absolutely, or even probably, recover an anount
beyond the base jurisdictional requirenent for this court to
exercise diversity jurisdiction. Because the defendant has failed
to neet its burden of proof inthis matter, the plaintiff's notion

to remand w ||l be granted.

A separate order in accordance with this opinion shall issue
thi s day.
TH S day of QOctober, 1994.



United States District Judge



I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
WLLI AM HOMRD FOANLER PLAI NTI FF
VS. No. 1:93cv316-D-D
LEGGETT & PLATT, | NC.,
d/ b/a LEGGEETT & PLATT
- TUPELO FI BERS Dl VI SI ON DEFENDANT

ORDER GRANTI NG PLAI NTI FF' S MOTI ON TO REMAND

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) Plaintiff's notion to remand this matter to the County
Court of Lee County, M ssissippi is hereby GRANTED, in that this
court has no subject matter jurisdiction over this cause.

Al l  nenoranda, depositions, affidavits and other matters
considered by this court in granting the plaintiff's notion to
remand are hereby incorporated and nmade a part of the record in
this cause.

SO ORDERED, this day of October, 1994.

United States District Judge



